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The principle of the balance between crime and punishment is inherent 
spirit of modern criminal law. As an idea, the balance between crime and 
punishment comes from people’s instinct of yearning toward the equality, 
and it reflects that people’s pursuit of the just idea is eternal. No matter 
what the people’s simple notion or the scholars’ research, even the 
legislation and judicial practice, the balance between crime and 
punishment is a forever topic on the relation between crime and punishment. 
The establishment of the principle in our country has a great meaning to 
perfect the theory of criminal law, legislation and justice. It is no doubt 
that correctly understand the origin ,development and meaning of the 
principle will give us a great help in analyzing the problems exist in 
theory, idea, legislation and justice. 
The article focuses on discussing the relative theory and the way of 
the principle’s realization. The article talks about the realization of 
the principle from the setting of statutory sentence’s model and the 
setting of the sentencing suggestion’s process on the base of 
retributivism and utilitarianism. The content as follows:  
Preface: In this part, the article accounts for the meaning of the 
establishment of the principle in our country, and then talks about the 
meaning and purpose of the article’s writing. 
Chapter one: The summarization of the principle. It includes the 
origin and the three successive developmental phases, the theoretical 
base and essential content of the principle. 
Chapter two: The relation between the principle and correlative 
theory. In this part, the article talks about the relation between the 














purpose of punishment and the principle of a legally prescribed punishment 
for a specified law. 
Chapter three: The faced problem of the application of the principle. 
The article talks about the problems of the unbalance between crime and 
punishment exist in criminal idea, legislation and justice, and it 
reflects the shortage of the application of the principle in our country. 
Chapter four: The realization of the principle. This chapter aims at 
the existing problems as foregoing discussion, the author puts up some 
view about the establishment of correct criminal idea, the perfection of 
the setting of the statutory sentence’s model and the setting of sentential 
suggestion’s process. 
Key Words: The principle of the balance between crime and punishment； 
Criminal individualization； 














目   录 
 
目  录 
 

























第一章  罪刑均衡原则概述 2 
第一节  罪刑均衡原则的起源与发展 2 
一、罪刑均衡原则的起源 2 
二、罪刑均衡原则的发展 3 
第二节  罪刑均衡原则的理论基础与内涵 6 
一、罪刑均衡原则的理论基础 6 
二、罪刑均衡原则的内涵 8 
第二章  罪刑均衡原则与相关理论 11 
第一节  罪刑均衡原则与刑罚个别化 11 
一、刑罚个别化的发展与内涵 11 
二、刑罚个别化与罪刑均衡原则的关系 11 
第二节  罪刑均衡原则与刑事责任 13 
一、刑事责任的含义 13 
二、罪刑均衡原则与刑事责任的关系 14 
第三节  罪刑均衡原则与刑罚目的 15 
一、以预防犯罪作为刑罚目的存在的缺陷 15 
二、以报应和特殊预防的刑罚目的观 16 




第三章  罪刑均衡原则适用面临的问题 20 




































第二节  立法方面存在的问题 22 
一、刑罚个别化原则的缺失 23 
二、法定刑设置的不均衡 24 
第三节  司法方面存在的问题 25 
一、程序设置理念方面 26 
二、当事人参与程序方面 27 
第四章  罪刑均衡原则的实现 29 
第一节  刑法观念的确立 29 
一、摒弃刑法工具主义，树立人权保障观念 29 
二、破除重刑主义，树立刑法谦抑观念 31 







































Chapter 1  The Summarization of the Principle of the Balance  
between Crime and Punishment 2 
Subchapter 1  The Origin and Development of the Principle of the Balance  
between Crime and Punishment 2 
Section 1  Origin of the Principle of the Balance between Crime and  
Punishment 2 
Section 2  Development of Principle of the Balance between Crime and  
Punishment 3 
Subchapter 2  The Basal Theory and Basal Content of the Principle of the  
Balance between Crime and Punishment 6 
Section 1  Basal Theory of the Principle of the Balance between Crime 
and  
Punishment 6 
Section 2  Basal Content of the Principle of the Balance between Crime 
and  
Punishment 8 
Chapter 2  The Principle of the Balance between Crime and 
Punishment and Correlative Theory 11 
Subchapter 1  The Principle and the Criminal Individualization 11 
Section 1  The Development and Meaning of the Criminal 
Individualization 11 
Section 2  The Relation between the Principle and the Criminal 
Iindividualization 11 






























Section 2  The Relation between the Principle and the Criminal 
Lliability 14 
Subchapter 3  The Principle and the Criminal Purpose 15 
Section 1  The Shortcoming of the Prevent Crime as the Criminal 
Purpose 15 
Section 2  Combine Retribution with Special Prevent as the Criminal 
Purpose 16 
Subchapter 4  The Principle and the Principle of the Principle of a 
Legally  
Prescribed Punishment for a Specific Crime 17 
Section 1  The Principle of the Balance between Crime and Punishment 
is the 
Inward Meaning of the Principle of a Legally Prescribed 
Punishment for a Specified Law. 18 
Section 2  Restriction of the Principle to the Conviction 18 
Section 3  Restriction of the Principle to the Punishment 19 
Chapter 3  The Faced Problem of the Application of the 
Principle 
in Our Country 20 
Subchapter1  The Problem of the Criminal Idea 20 
Section 1  Instrumentalism of the Law as the Criminal Function 21 
Section 2  Application of Punishment Advocate the Doctrine of Severe 
Punishment 22 
Subchapter 2  The Problem of the Legislation 23 
Section 1  The Loss of the Principle of Criminal Individualization
24 
Section 2  Unbalance of the Statutory Sentence’s Setting 25 






























Section 2  The Problem of Party’s Participation in Judicial Process
29 
Chapter 4  The Realization of the Principle 29 
Subchapter 1  The Establishment of Criminal Idea 29 
Section 1  Abandoning the Instrumentalism of Law and Adopting the 
Doctrine 
of Guarantee Human Rights 31 
Section 2  Overthrowing the Doctrine of Severe Punishment and 
Adopting 
the Doctrine of Economical Criminal Law 31 
Subchapter 2  The Perfection of the Model Setting of Statutory Sentence
31 
Section 1  Foundation of the Setting of Statutory Sentence 32 
Section 2  The Problem of the Setting of Statutory Sentence’s Model
33 
Section 3  Improvement of the Setting of Statutory Sentence’s Model
35 
Subchapter 3  The Setting of the Sentencing Suggestion’s Process 38 
Section 1  Summarization of the Sentencing Suggestion’s Process
39 
Section 2  Foundation of the Sentencing Suggestion’s Process 40 















前   言 1
 












































第一章  罪刑均衡原则概述 2
 
第一章  罪刑均衡原则概述 
 






















作为刑法的一项基本原则为法国 1789 年《人权宣言》和 1810 年《法国刑法典》
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